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SUPREME COURT OF APPEALS OF VIRGINIA. 



Meek v. Fox et al. 

March 23, 1916. 
L88 S. E. 161.] 

1. Wills (§ 630 (8)*)— Construction— Vesting of Estates— As de- 
vises and bequests are to be construed as vesting at the testator's 
death unless a different intention appears, a devise of land to the 
testator's daughter, except that if she should marry then at her death 
to revert to her legal heirs, vests at testator's death. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 1475; Dec. 
Dig. § 630 (6)*.] 

2. Wills (§ 630 (8)*)— Construction— "Limitation"— "Condition Prec- 
edent." — Where a testator devised land to his daughter forever, ex- 
cept she should marry then to her legal heirs, the coqdition was a 
condition subsequent and not a "limitation," which would mark the 
termination of the daughter's estate, nor was it a "condition prece- 
dent," which would mark the inception of her estate. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 1475; Dec. Dig. 
§ 630 (8)*. 

For other definitions, see Words and Phrases, First and Second 
Series, Condition Precedent; Limitation.] 

3. Wills (§ 647*) — Condition in Restraint of Marriage — Validity. — 
Where a testator devised lands to a daughter forever, except she 
should marry then at her death to her legal heirs, the condition, be- 
ing in general restraint of marriage, is void. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1533-1538; 
Dec. Dig. § 647.*] 

Appeal from Circuit Court, Tazewell County. 
Bill by J. D. Fox and others against J. R. Meek. From a 
decree for complainants, defendant appeals. Affirmed. 

Henson & Bowen and A. S. Higginbotham, all of Tazewell, 
for appellant. 

J. IV. Chapman and Geo. W . St. Cair, both of Tazewell, for 
appellees. 

CardwELL, J. The sole question presented on this appeal is 
the construction of the will of Peter Spracher as to the devise 
therein made to his daughter Julia Anne. Testator died in the 
early part of 1881, and his will was probated in Tazewell county 
court on May 10, 1881. He devised one-third of his lands to 
his son, W. L. Spracher, in fee simple. To Eiza N. McFarland, 

*For other cases see same 'topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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his only married (laughter, he devised one-third of his land dur- 
ing her life, remainder to her heirs, and the provision made for 
his daughter Julia Anne is as follows: 

"Also to my daughter, Julia Anne, I desire that she shall have 
her equal share laid off, also according to quality and quantity, 
and she shall have it forever, except she should marry, then 
at her death I desire that it shall revert to her legal heirs." 

After the death of the testator, his daughter Julia Anne, on 
June 20, 1882, intermarried with one Thomas Hall, and after 
this marriage, and after the death of her husband, Julia Anne 
Hall, by deed dated September 28, 1912, conveyed the land de- 
vised to her by the above clause of her father's will to appellees 
John D. Fox and Alexander St. Clair. After the marriage of 
Julia Anne, W. L. Spracher by deed dated December 15, 1885, 
conveyed his land to one Joseph Meek, and in this conveyance 
he included what he claimed to be his remainder in the land 
devised to Julia Anne by the clause of their father's will quoted 
above ; so that in this litigation appellant claims the land in ques- 
tion under Joseph Meek, through the various conveyances and 
devises appearing in the record, while appellees claim the land 
under the conveyance to them from Julia Anne Hall, the con- 
tention of appellees being that a fee-simple estate vested in Julia 
Anne Spracher under the will of her father, that the provision 
in said clause of his will above quoted created a condition sub- 
sequent in general restraint of marriage, that such condition is 
void in law, and that therefore the subsequent marriage of the 
said Julia Anne did not divest her of this fee-simple estate, but 
same continued in her, and was passed from her to the appellees 
by her conveyance above mentioned. 

In discussing the intention of the testator, to be ascertained 
from the language employed in his will and the surrounding cir- 
cumstances — that is, the situation of the parties, the ties which 
connected the testator with the objects of his bounty, and the mo- 
tives which probably influenced him in disposing of his prop- 
erty — appellant takes the position that the purpose was to put 
his two daughters, Eiza M. and Julia Anne, upon an equal foot- 
ing, and to provide for them alike; while appellees contend that 
his purpose was to discourage and prevent the marriage of Julia 
Anne by placing a penalty upon her marrying. 

[1] In looking first to the language employed in the will to 
determine what estate in the land devised to Julia Anne was 
vested in her, it is to be borne in mind that it is too well settled 
to require citation of authority that all devises and bequests are 
to be construed as vesting at the testator's death, unless the in- 
tention to postpone the vesting is clearly indicated in the will. 

As it seems to us, it would have been quite difficult, if not 
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impossible, for the testator to have found language that would 
have served better to transfer a conjplete estate in fee simple than 
was used in the clause of his will making provision for his daugh- 
ter Julia Anne, which clause provides that she was to have one- 
third of the testator's land, "and she shall have it forever, ex- 
cept she marry, then at her death I desire that it shall revert 
to her legal heirs." The first part of the language used plainly 
means that the estate devised to Julia Anne was to be hers for- 
ever — that is, an estate in fee simple — and the latter part of it 
in effect is, "but if she marries, then she shall have only a life 
estate." It is equally as clear to us that it would be an unwar- 
ranted perversion of said language to make it read, as contended 
by appellant: 

"I give a life estate in one-third of my lands to my daughter 
Julia Anne, but if she does not marry, then she is to have a fee- 
simple estate." 

[2] Nor can this provision in the will as to the marriage of 
the devisee be construed into a condition precedent or a limita- 
tion. It is not a condition precedent, for the reason that the 
estate had already vested in the devisee, Julia Anne, at the time 
of her marriage, and the effect of the provision respecting her 
marriage, if valid at all, could only be to divest such estate, and 
not to prevent its vesting, which would be the result in the case 
of a condition precedent. 

It is not a limitation, because it does not mark the extent of 
time for which the estate was to last, nor determine the dura- 
tion of the estate. The testator does not say that Julia Anne 
shall have the estate until she marries, and thus make the time 
of her marrying mark the full limit of time for which the estate 
is given ; but he gives to her an estate in fee simple, and then 
adds a provision, the effect of which is to cut down and destroy 
this larger estate and vest in her a lesser estate. 

"The only general rule, perhaps, in determining whether words 
are words of condition or of limitation, is that where they cir- 
cumscribe the continuance- of the estate, and mark the period 
which is to determine it, they are words of limitation; when 
they render the estate liable to be defeated in case the event ex- 
pressed should arise before the determination of the estate, they 
are words of condition." Atlanta, etc., Ry. Co. v. Jackson, 108 
Ga. 634, 34 S. E. 184, quoting from 2 Wash. Real Prop. (5th 
Ed.) p. 27. 

Accordingly, in Millan v. Kephart, 18 Grat. (59 Va.) 1, it is 
said : 

"While a limitation marks the bounds * * * of an estate, 
and the utmost time of its continuance, the effect of a condition 
is to defeat the estate before it reaches the boundary or has com- 
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pleted the full space of time described by the limitation. 1 Pres- 
ton, Est. 49." 

In Minor on Real Prop., .vol. 1, § 540, this learned author says: 

"Limitations differ from conditions in this : A limitation marks 
the ultimate time of continuance of an estate ; a condition marks 
some event which, if it happens in the course of that time, is 
to defeat the estate." 

And at page 655, § 574, the same author illustrates as follows : 

"Thus a devise to 'A. until she marries, and then the land to 
pass to Z;,' is a limitation, and good; whilst a devise 'to A. for 
life, on condition that if she marries the land shall pass to Z.,' 
is a condition, and because it absolutely prohibits marriage is 
void. That is, the condition is void, and, being a condition pre- 
cedent to Z.'s estate, Z. can take no interest, present or future, 
in the land conveyed." 

The latter part of the illustration quoted, and which the au- 
thor declares to be a condition subsequent, is wholly parallel with 
and similar to the case at bar, in that by the terms of the will 
under consideration there is given an estate to the devisee (Julia 
Anne) in fee simple, on condition that if she marries the land 
shall pass to her heirs; her sole heir, as it happens, being her 
brother, W. L. Spracher, under whose conveyance appellant 
claims, and who, according to the rule of construction stated by 
Prof. Minor, supra, could take no interest, present or future, 
in the land devised, and therefore could convey none to the 
appellant's predecessor in title. 

Let us, however, revert to the language of the will itself and 
determine from it, if we can, the intention of the testator, and 
whether or not he, after giving his daughter Julia Anne an estate 
in fee simple, and then adding a provision the effect of which is 
to cut down and destroy this larger estate and vest in her a lesser 
estate, intended to put a penalty upon the marriage of his said 
daughter;. that is, intended this latter provision as a condition in 
restraint of her marriage generally. 

As a matter of construction, it is impossible to see how the 
words in the will "except she marry" can be deemed identical 
with "until she marry," as contended by appellant. The word 
"except," as it appears to us, must be construed as a condition 
and not a limitation. Indeed, to construe "except" as "until," in 
the sentence where it is used in the devise, would involve a self- 
contradiction, in that the sentence would then read that the tes- 
tator gives the land "to Julia Anne forever until she marries, then 
after her death (in the event of marriage) to her heirs. The 
language used can only make good sense by construing "ex- 
cept" as "but if," or its equivalent, which would constitute it 
a condition subsequent. 
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[3] It may be conceded that a condition subsequent may 
usually be distorted into the form of a limitation, or vice versa, 
and apparently without materially affecting the meaning of the 
testator or grantor; but in law there is a wide difference be- 
tween the two. It would doubtless be difficult to convince the 
ordinary man that he is not saying exactly the same thing in 
two different ways when he says, "I give this land to you until 
you marry and then to B.," and, "I give this land to you for 
life, but you marry then to B." And if he should say either, it 
would be easy enough to twist it around and say it is the same 
as if he had said the other. But in law they are by no means 
the same, since all the legal differences at once arise that are 
recognized as existing between estates upon condition and es- 
tates upon limitation, amongst others the possibility that, in an 
estate upon condition, the condition may be void, and the estate 
thus become absolute and free from condition, while, if the 
estate is upon limitation, the limitation marks the utmost dura- 
tion of the estate under the devise or the agreement of the par- 
ties where created or conferred by deed or contract, which can- 
not be extended beyond that period without violating the terms 
of the devise in the one case, and without making a new con- 
tract for the parties in the other. Hence, while an estate lim- 
ited "to A. in fee, but if he attempts to alien his estate then to 
B. in fee," would give A. an absolute estate and in fee, free 
from condition, because the condition is an unreasonable re- 
straint of alienation and void, yet a limitation "to A until he 
attempts to alien, and then to B.," would be a perfectly good 
limitation, and upon A.'s attempt his estate would cease and 
go over to B. 

Upon reason and authority the foregoing conclusions are cor- 
rect, and therefore, in the instant case, the devise of the land 
in question to the testator's daughter Julia Anne, "and she shall 
have it forever," transferred upon the death of the testator to 
the daughter a fee-simple estate in the land, and the added pro- 
vision to the devise, "except she should marry, then at her death 
I desire that it (the land) shall revert to her legal heirs," both 
by the simple construction of the language and the intention of 
the testator, to be gathered from the plain language used, is a 
condition subsequent and must be in restraint generally of his 
daughter's marriage; so that the only remaining question is as 
to the legality of such a condition. 

It has, by numerous decisions of this court, been held that anv 
contract or provision in general or total restraint of marriage is 
against the policy of the laws of this state, and this view, it ap- 
pears, has been uniformly taken wherever the question has 
arisen. 

—2 
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In Maddox v. Maddox, 11 Grat. (52 Va.) 804, the will con- 
strued bequeathed to the testator's niece certain personal prop- 
erty during her life, and forever if she should remain a member 
of the Society of Friends, in order. for her to do which it was 
necessary for her to marry one of the members of the society; 
but, there being only a few male members of the society in that 
community, the court held that the provision was an unreason- 
able restraint on marriage, and therefore void, the court saying 
in its opinion: 

"Hence, not only should all positive prohibitions of marriage 
be rendered nugatory, but all unjust and improper restrictions 
upon it should be removed, and all undue influences in deter- 
mining the choice of the parties should be carefully suppressed. 
* * * But where a condition is in restraint of marriage gen- 
erally, it is deemed to be contrary to public policy, at war with 
sound morality, and directly violative of the true economy of 
social and domestic life. Hence such a condition will be held 
utterly void." 

The court again took the same view of the policy of the law 
in the case of Phillips v. Ferguson, 85 Va. 509, 8 S. E. 241, 1 
L. R. A. 837, 17 Am. St. Rep. 78, where it is said: 

"The law upon this whole subject is well, summarized in a 
valuable treatise as follows (quoting from 2 Pom. Eq., § 933). 
When a condition (in restraint of marriage) is subsequent and 
annexed to a gift of land (or of any interest arising out of land), 
if general, it is void, and, although broken, the estate of the 
donee continues. * * * " 

To a report of this case in 1 L. R. A. 838, the following note 
is appended: 

"Notwithstanding the confusion and uncertainty which sur- 
rounds the subject of contracts in restraint of marriage, the 
authorities recognize certain propositions which lie at the founda- 
tion, namely, that all conditions, annexed to gifts, which pro- 
hibit marriage, generally and absolutely are void, unless it be a 
condition precedent annexed to a devise of land; and if not in 
absolute restraint, but in such form that it will probably operate 
as a general prohibition, it is void under like limitation, and 
this upon the ground of public policy." 

In Smythe v. Smythe, 90 Va. 638, 19 S. E. 175, the clause of 
the will construed is as follows: 

"I give and bequeath unto my two sisters, Kate A., and Mattie 
R. Smythe, all my estate of every kind, both real and personal, 
of which I may die seised, to be by them used and enjoyed 
during their natural lives. But the benefits of this bequest are 
to continue to my said two sisters upon the condition that they 
shall remain sole." 
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Held, null and void as placing a restraint upon marriage. 

The decisions in the cases cited are in harmony with the de- 
cisions in other jurisdictions, as well as with the text-writers 
on the subject, which are clear and emphatic on the point that 
a condition subsequent in general restraint of marriage is void, 
and cannot have the effect to divest an estate which is already 
vested. Among the authorities adverted to are Sullivan v. Gar- 
esche, 229 Mo. 496, 129 S. W. 949, 49 L. R. A. (N. S.) 605; 
Arthur v. Coe. 56 Md. 100, 40 Am. Rep. 409; Watts v. Griffin, 
137 N. C. 572, 50 S. E. 218; Randall v. Marble, 69 Me. 310, 
31 Am. Rep. 281; Kennedy v. Alexander, 21 App. D. C. 424; 
2 Min. Inst. (2d Ed.) 245 et seq. ; Tiedeman on Real Prop. 
§§ 275, 281; 1 Shep. Touch. (Hilliard's Am. Ed.) 132; 2 Red- 
field on Wills, p. 302. 

Counsel for appellant endeavor to draw a distinction between 
the effect of a condition subsequent in restraint of marriage 
when attached to a bequest and when attached to a devise ; but 
the case Fifield v. Van Wyck, 94 Va. 557, 27 S. E. 446, 64 Am. 
St. Rep. 745, cited as authority for the proposition, clearly does 
not go to the extent that counsel would have it go. On the 
contrary, it specifically refers to the case of Phillips v. Fergu- 
son, supra, which is authority for the proposition that condi- 
tions subsequent in restraint of marriage have the same effect 
in cases of realty as in cases of personalty, and are both null 
and void as against public policy. 

No authority has been adduced by appellant's counsel to con- 
trovert the proposition that, if an intention on the part of the 
testator to impose a general restraint upon the marriage of a 
devisee is established, then such restriction is void, and the 
devisee will take an absolute estate. 

The two cases mainly relied on by appellant are Mann v. 
Tackson, 84 Me. 400, 24 Atl. 886, 16 L. R. A. 707. 30 Am. St. 
Rep. 358, and Jones v. Jones, L. R. 1 Q. B. D. 279. A careful 
examination of those cases discloses that they are not authority 
for appellant's contention in this case. The process of reason- 
ing applied in those cases is wholly different from that applied 
in the cases decided by this and other courts and the text- 
writers cited above. Not only so, but in Mann v. Tackson, 
supra, the court makes this statement : 

"It is undoubtedly an established rule of law that, even with 
respect to devises of real estate, a subsequent condition which 
is intended to operate in general * * * restraint of mar- 
riage, or the natural effect of which is to create undue restraint 
upon marriage and promote celibacy, must be held illegal and 
void, as contrary to the principles of sound public policy." 

In Jones v. Jones, supra. Lust, J., says: 
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"As I read the words, the testator only meant to provide for 
her while she was unmarried" (a limitation), though the lan- 
guage of the will is, "Provided, said Mary remains in her pres- 
ent state of single woman; otherwise, if she binds herself in 
wedlock, she is liable to lose her share," etc. 

It might have been possible and proper to distort the form 
of expression used by the testator (condition) into a different 
form (limitation) in accordance with his assumed intent, but it 
does not seem to us proper or even possible to do that in the 
case under consideration, for the obvious reason that it would 
involve the contradiction already mentioned of giving to the 
testator's daughter Julia Anne an estate forever until she mar- 
ries, which is repugnant and plainly self-contradictory, and if 
this be true then the testator must be presumed to have intended 
a condition subsequent, and nothing else. 

Appellant relies, also, upon the case of Selden v. Keen, 27 
Grat. (68 Va.) 576, and in that case the court did arrive at the 
conclusion that the provision in the will in regard to the mar- 
riage of the legatee was not void, as in restraint of marriage, 
but that same was a limitation, limiting the estate to the legatee 
until her marriage, and in the event of her marriage the estate 
given to her until that time ceased; but we deem it only neces- 
sary to say that a very different state of facts existed in that 
case from those of the case at bar, that the case was decided 
upon its own peculiar facts, and there is nothing in the court's 
opinion that disturbs the doctrine laid down in the case of 
Maddox v. Maddox, supra, and followed in the other cases 
above cited. 

The great weight of authority is to the effect that conditions 
annexed to a bequest or a devise, the tendency of which is un- 
dulv to restrict or restrain marriage, are contrary to public 
policy and void, and it must be conceded that the intention of 
the testator in making the condition is immaterial, however 
praiseworthy that intent may have been. He must carry out 
his intention in some other way than by impinging upon the 
policy of freedom of marriage. But even if it could be granted 
that the prohibition of the law is aimed at the testator's intent 
to restrict marriage, and not at the restriction itself, it would 
seem clear that an actual restraint or discouragement of mar- 
riage would carry with it the prima facie presumption that such 
restraint was intended, and the burden would be upon him al- 
leging the contrary to prove the real intention. Upon this 
theory, there is nothing in the will or the surrounding circum- 
stances of the testator, as disclosed by the evidence in this case. 
that would satisfactorily establish an intent contrary to that to 
be gathered from the language of the will itself. Each side 
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has its theory as to what the real purpose or intent of the testa- 
tor was, and one seems just as plausible and as well supported 
as the other. 

Upon the whole case, therefore, we are of opinion, that the 
decree of the circuit court complained of is right, and it is af- 
firmed. 

Kelly, J., absent. 

Editor's Note. — Conditions in general restraint of marriage were 
regarded at common law as contrary to public policy and therefore 
void. At common law, however, there was no prohibition against 
testamentary conditions in restraint of marriage with particular classes 
of persons or specific persons. "Conditions not to marry a Papist," 
says Mr. Jarman, "or a Scotchman, or not to marry anybody but a 
Jew, have, been held good" (2 Jarman on Wills, 6th ed., p. 47). A 
condition designed to prevent the marriage of the testator's daughter 
with a particular individual who is named in his will has not only 
received the sanction of judicial authority, but we think may be justi- 
fied by sound reasoning. 

While these questions are pretty well settled in Virginia (see 
Michie's Encyc. Dig. Va.-W. Va., vol. 13, pp. 845, 846; note 1 Va. 
Law Register, 550), yet several very interesting and instructive cases 
have arisen which we will briefly set out for the benefit of the pro- 
fession. 

In Graydon's Executors v. Graydon (23 N. J. Eq., 229) Chancellor 
Zabriskie held that a condition imposed upon a bequest to a son of 
the testator that it should be void if within a stated time he should, 
marry a daughter of a person named in the will was not unlawful as 
a restraint upon marriage, and this, although it required the son, if 
he would obtain the bequest, to break an engagement of marriage 
into which he had entered before he knew of the provision in his 
father's will, and indeed before the will was executed. "It is the duty 
of the courts," said the chancellor, "to favor this or any other legal 
means which a father may adopt to enforce the authority which the 
law, for wise purposes, has given to him over his minor children, and 
that regard for his wishes and counsel in the more important con- 
cerns of their lives after maturity which the untrammeled testamen- 
tary power conferred by our law is calculated to secure." 

In Cowley v. Twombly (173 Mass., 393) the will under considera- 
tion by the court established a trust for the benefit of the testator's 
son and provided that it should not continue for more than ten years 
after he should cease to be the husiband of the person who was then 
his wife, but that upon the termination of the trust by the death or 
divorce of his wife and the expiration of ten years, or of less than 
ten .years if the son should so elect, he should have all the trust prop- 
erty as his own, forever free from any trust and in fee. It was con- 
tended that the trust was void because it was against public policy 
as tending to break up the marriage relation between the testator's 
son and the son's wife. The Supreme Judicial Court of Massachu- 
setts, speaking through Mr. Justice Barker, said: "The scheme of the 
trust no more tended to induce the son improperly to procure a di- 
vorce between' himself and his wife than to induce him to procure 
her death. Either event would give the son an estate which other- 
wise he could not have. * ■ * * There is no more likelihood or pre- 
sumption that a divorce will be wrongfully brought about by one 
of the parties to a marriage in order to secure property than that a 
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death will be occasioned. A testator no more offends public policy 
by simply making his bounty contingent upon the occurrence of a 
divorce than of a death." This language clearly implies that no legal 
abjection exists to the action of a testator who makes the realization 
of a gift dependent upon the death of some other person than the 
final donee. Conn., 387. 

In Daboll v. Moon (88 Conn. 387) a testamentary gift, conditioned 
to take effect upon the death of the wife of the donee, or if he should 
obtain a divorce or become separated from her at the end of a year, 
or should marry a good respectable woman within the .year, was held 
not to be void as against the public policy of the State. In the case 
cited the gift was to vest in a son of the testator, upon the death of 
his wife, or upon his divorce from her, or upon his permanent sepa- 
ration from her. The court was asked to hold that the condition 
upon which the legacy was to vest was void as against public policy, 
with the result of making the gift absolute so as to vest in the donee 
without performance of the condition. The court declared that 
"where it is possible that the condition may be legally performed it 
will not be presumed that the testator intended an illegal perform- 
ance. The present gift was upon alternative conditions, one of 
which was the death of Willard's wife. It will not be presumed that 
the testator, in the absence of express language, was directing or 
intended that his son should procure his wife's death." 

R. C. W. 



Virginia Rv. & Power Co. v. O'Flaherty. 

March 16, 1916. 

Rehearing Denied April 3, 1916. 

[88 S. E. 312.] 

1. Carriers (§250*) — Rules and Regulations — Payment of Fare. — It 

is a reasonable rule for a street railroad to require its passengers per- 
sonally to deposit the fare in a coin and ticket collection box before 
entering the car when such regulation is intended to facilitate traffic. 
[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1000-1004; 
Dec. Dig. § 250.*] 

2. False Imprisonment (§ 15 (3)*) — Operation — Powers and Duties 
of Employees. — Under Code 1904, § 1294d, providing that each con- 
ductor and motorman on cars of a street railroad shall be a special 
policeman, and have all the powers of conservators of the peace, when 
a passenger enters the car without paying his fare, and refuses to de- 
posit it in the coin and ticket collection box provided for the purpose, 
as required by the rules of the company, the conductor may detain 
him and carry him to the end of the line, and there turn him over to 
a regular police officer. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dig. 
§§ 62-67; Dec. Dig. §,15 (3)*.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



